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$ 908.08 AUDIOVISUAL RECORDINGS o 
OF CHILDREN PINGS OF STATEMENTS 


(1) In any criminal trial or hearing, júvenile fact-finding hear- 
ing under s. 48.31 or 938.31 or revocation hearing under s, 
302.113(9)(am), 302.114(9)(am), 304.06(3), or 973.10(2), the court 
or hearing examiner may admit into evidence the audiovisual re- 
cording of an oral statement of a child who is available to testify, 
as provided in this section; ° = Moum: 

(2) (a) Not less than 10 days before the trial or hearing, or such 

later time as the court or hearing examiner permits upon cause 


statement, the date, time and place of the statement and the 
name and business address of 
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admissibility. At or before the hearing, the court shall viene 
statement. At the hearing, the court or hearing examiner te 
rule on objections to the statements admissibility in whole 
in part. If the trial is to be tried by a jury, the court shall see 
_an order for editing as provided in s. 885.44(12). er 
(3) The court or hearing examiner shall admit the recordin 
upon finding all of the following: ng 
(a) That the trial or hearing in which the recording is offere 4 
will commence: 
1. Before the child’s 12th birthday; or 


2. Before the child’s 16th birthday and the interests of 

justice warrant its admission under sub. (4). 
(b) That the recording is accurate and free from excision 
alteration and visual or audio distortion. ae 
(ce) That the child’s ste tement was made upon oath or affir- 
) mation or, if the child's developmental level is inappropriate for 
the administrati ) ‘or affirmation in the usual form, 


upon the child's understanding that false statements are pun- 
ishable and of the importe if telling the truth. 
ind circumstances of the state- 
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(i) Whether admission of the recording would reduce the 
mental or emotional strain of testilying Or reduce the number 
of times the child will be required to testify. is gana 
(5) (a) If the court or hearing examiner admits a recorded state- 
ment under this section, the ‘party who has offered the: state- 
ment into evidence may nonetheless call the child to testify im- 


mediately after the statement is shown to the trier of fact. 
_ Except as provided in par. (b)i 
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$ 808.1 Audiovisual recorded statements of children 
In response to the epidemic levels of child abuse in Wiscong: 
and the nation, the legislature recognized that special ey; don, 
tiary rules were necessary to accommodate the increagin 
numbers of children called as witnesses and the difficult ore 
problems raised by these cases. Balanced against these Concerns 
is the competing and often conflicting right of the crimina] 
defendant to confront the witnesses against him. | 
Wis. Stats. § 908.08 is a hearsay exception for statements of 
children that are recorded by audiovisual means. Created along 
with the videotape deposition procedure, their purpose was 
described as follows: 
- This actis intended, o allow children to testify in criminal, juvenile 
~ _ and probation and parole rex rocation proceedings in a way which 
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trial and should, in any event, be conducted outside the presence 
of the jury. Parties may object to the a 
statement in whole or in part, on grounds provided under Wis. 
Stats. § 908.08 or any other rule. For example, the child’s state- 
ment may embrace other layers of hearsay or touch upon subject 
otherwise excluded from evidence, such as “other acts” or 
character evidence. _ 
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Second, the judge must find that the recording 1S accurate and 
free from excision, alteration, and visual or audio distortion,” p 
differently, the recorded statement must be authenticated hae, 
cordance with Wis. Stats. ch. 909 yet also meet the more stringent 
requirements of § 908.08. While distortions in, and even alters. 
tions of, a recorded statement are often left to weight, § 908.08 
appears to preclude the use of excised, altered, or distorted 
recordings. Audio distortions are perhaps inevitable, so the degre, 
of distortion should be left to the trial judge’s discretion, The 
foundation may be established by witnesses who participated in 
the recorded testimony and, especially, by the recording itself? 
Third, the judge must find that the child’s statement was made 
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lowing” the display of the recorded statement. 
may keep from the jury “the mechanics of how, or at whose 
request, the child is produced for testimony." The rule does not 
address what procedure should be followed where the child either 
“refuses” to testify or has forgotten the subject matter of the 
statement. Probably the best course is to interpret this rule in ac- 
cordance with the case law interpreting Wis. Stats, § 908.01(4), 
where the witness’ forgetfulness (or recalcitrance) is a matter go- 
ing to the weight of the evidence.” | sea ae 
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